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CASE NO: G.R. 3109/2016 
 

APPENDIX -12 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

28-03-2023 

(CASE NO- G.R. 3109/2016) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Smti Binapani Devi 

Represented By  Learned APP Bandana Baro 

Accused person Sri Bhogowan Baishya 

S/o- Late Manik Baishya 

Village- Naharbari Bongaligaon 

P.S.- Dhekiajuli 

Dist- Sonitpur, Assam 

Represented by Shri Pulin Biswas 

 

APPENDIX -13 

Date of offence 05-08-2016 

Date of FIR 15-09-2016 

Date of charge sheet 28-07-2017 

Date of offence explanation 23-08-2018 

Date of commencement of evidence 30-11-2018 

Date on which judgment is reserved 27-03-2023 

Date of judgment 28-03-2023 

Date of the sentencing order, if any NIL 

 

Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

NIL Bhogowan 

Baishya 

 

NIL 02-08-18 Section 

67 of IT 

Act  

Acquitted NIL NIL 
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APPENDIX -14 

LIST OF PROSECUTION / DEFENSE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Mrs Binapani Devi Other witness (Informant) 

PW2 Nridusmita Choudhury Other witness 

PW3 Lohit Bhagawati Other witness 

 

B. Defense Witnesses, if any:  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 

 

C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENSE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 P. Ext. 1 FIR 

2 P. Ext. 1(1) Signature 
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B. Defense: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 
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J U D G M E N T 

1. The brief fact of the prosecution story is that, one 

Smti Binapani Devi had lodged an Ejahar before the O/C, 

Dhekiajuli P.S. on 15.09.2016 on reporting that she is the 

head mistress of Notun Basti Prathomik Vidyalaya and 8 

months remaining for her retirement. Sonitpur 

Administration has awarded her and another teacher on 

the event of Teacher’s Day. Therefore, the accused person 

has posted a post in Facebook by accusing the informant 

at 10.46 PM on 05.09.2016. the informant along with her 

family felt very embarrassment for the post. Hence, this 

case.  

 
2. On receipt of the FIR, Police registered a case as 

Dhekiajuli P.S. Case No. 642/2016 under Section 67 of IT 

Act and conducted investigation into the matter. On 

completion of the investigation, the police submitted the 

charge-sheet against the accused person under Section 67 

of IT Act and forwarded to face trial before the Court. 

 
3. On receipt of summon the accused person was 

appeared before the court. Copies of relevant documents 

were furnished to the accused person under Section 207 of 

Cr.P.C. After perusal of the relevant documents and 

hearing both sides particulars of offence under Section 67 

of IT Act was explained to the accused by my learned 

Predecessor to which he pleaded not guilty and claimed to 

be tried. 
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4. In support of the case, prosecution examined only 3 

(Three) witnesses. After closure of prosecution evidence, 

the statement under Section 313 of Cr.P.C. is recorded. 

Defense declined to adduce evidence. Heard the argument 

put forwarded by the learned Counsel for both the sides as 

well as gone through the evidences available on record. 

 
5. Upon hearing both the parties and on perusal of the 

case record, the following point for determination was 

formulated by this Court. 

 
POINTS FOR DETERMINATION 

(I) Whether the accused person published or transmitted 

or caused to be published or transmitted in the electronic 

form, obscene word against the informant Smti. Binapani 

Devi, which is lascivious or appeals to the prurient interest 

or its effect is such as to tend to deprave and corrupt 

person who are likely, having regard to all relevant 

circumstances to read, see or hear the matter contained or 

embodied in it, and thereby committed an offence under 

Sec. 67 of the Information Technology Act, 2000 ? 

 
6. I have heard the learned counsels on both side and 

have gone through the evidence on records which have 

been outlined below. 
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DECISION AND REASONS THEREOF 

7. In this case prosecution examined 3 (Three) 

witnesses.  

 
8. PW -1(Smti Binapani Devi) who is the informant of 

this case deposed that she knows the accused person. On 

15.09.2016, she lodged the FIR. On 05.09.2016, she got 

an award. Before retirement she got the award. She did 

not have any facebook account. But she came to know 

from her daughter PW-2 and Baby Sootea that the accused 

person on facebook uploaded a vulgar post and accused 

her of a false thing. She was only one the award winning 

head mistress of Notun Basti Prathomik Vidyalaya. Because 

of the vulgar post she was embarrassed and so does her 

family. She has submitted the copy of facebook post. Ext.1 

is the FIR and Ext.1(1) is her signature. 

 In her cross examination she deposed that On 

15.09.2016, she lodged the FIR and she got the 

information on 11.09.2016. Her name was not mentioned 

in the facebook post. In the alleged post, the blame was 

on the administration. She knew the accused from a long 

time as they both are teachers of the same centre and 

maintained a good relationship. She has not mentioned the 

mobile number from which the post was uploaded.  

 
9. PW -2(Nridusmita Choudhury), deposed that 

informant is her mother. Her mother lodged this Ejahar on 

15.09.2016. on 05.09.2016, her mother received award. 
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Her mother is the head mistress of Notun Basti Prathomik 

Vidyalaya. After her mother received an award, the 

accused person uploaded a facebook post at around 10.00 

PM on 05.09.2016. Accused was not in her friend page of 

facebook account. One of her sister Nabamallika, who is a 

facebook friend of the accused person informed her that 

accused person uploaded derogatory and vulgar post about 

her mother and asked her to see the post. Therefore, she 

saw the facebook post on the mobile of Baby Sootea, the 

colleague of PW-1. In that post, accused assainated her 

mother’s character with the content as it uloaded in the 

photostate copy of the facebook post. 

 In her cross-examination she stated that 

Nabamallika, informed her about the post after 6 days of it 

uploaded. The facebook post is not in her mobile but it was 

in her pendrive. She has downloaded the facebook post. In 

the post her mother’s name was not mentioned. She has 

not mentioned about the contents of the facebook post 

before the police. She addresses the accused person as 

“Mama” and the accused addressed her mother as 

“Baidau”. They have no enemity between them. 

 
10. PW -3 (Lohit Bhagwati) the other witness in this case 

stated that he knows both informant and accused person. 

On 05.09.2016, the informant received an award for 

teaching. On 12.09.2016, a talk was going on between 

their school staff that the accused wrote an facebook about 

bad things of informant. Nabamallika, informed about the 
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facebook post to the informant’s daughter. The informant 

saw the post on facebook and thereafter lodged this case. 

 In his cross-examination stated that he has not met 

police during the investigation but asked him about the 

incident over phone but he has not remembered the exact 

discussion. 

 

11. Now, appreciating the above evidence on record, it is 

found that P.W.1 & PW-2, the informant and her daughter 

respectively, in their evidence, have specifically stated that 

they saw the facebook post on the mobile handset of Baby 

Sootea. They have stated that they have submitted a copy 

of Screenshot of facebook post. It is also stated that in the 

facebook post, there was no mentioned about the name of 

the informant. I have seen the copy of the screenshot of 

facebook post, wherein no names had been mentioned. 

There is also no certification in respect of genuineness of 

the alleged facebook post. The admissibility of electronic 

record depends upon satisfaction of the conditions as 

provided under Sec. 65(B)(2) of Indian Evidence Act which 

are as follows :-  

 i. The electronic record containing the 

information should have been produced by the computer 

during the period over which the same was regularly used 

to store or process information for the purpose of any 

activity regularly carried on over that period by the person 

having lawful control over the use of that computer; 
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 ii. The information of the kind contained in 

electronic record or of the kind from which the information 

is derived was regularly fed into the computer in the 

ordinary course of the said activity;  

 iii. During the material part of the said period, the 

computer was operating properly and that even if it was 

not operating properly for some time, the break or breaks 

had not affected either the record or the accuracy of its 

contents ; and  

 iv. The information contained in the record should 

be a reproduction or derivation from the information fed 

into the computer in the ordinary course of the said 

activity. Under Section 65B(4) of the Evidence Act, if it is 

desired to give a statement in any proceedings pertaining 

to an electronic record, it is permissible provided the 

following conditions are satisfied;  

 
 (a) There must be a certificate which identifies the 

electronic record containing the statement ;  

 (b) The certificate must describe the manner in which 

the electronic record was produced;  

 (c) The certificate must furnish the particulars of the 

device involved in the production of that record;  

 (d) The certificate must deal with the applicable 

conditions mentioned under Section 65B(2) of the Evidence 

Act ; and  
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 (e) The certificate must be signed by a person 

occupying a responsible official position in relation to the 

operation of the relevant device. 

 
12. The above proposition of law in respect of 

admissibility of electronic record in a trial was discussed in 

detail by Hon’ble Supreme Court of India in Civil Appeal 

No. 4226 of 2012 in its judgment dated 18.09.2014 (Anvar 

P.V vs P.K. Basheer & Ors). The Court has further clarified 

that the person need only to state in the certificate that the 

same is to the best of his knowledge and belief. Most 

importantly, such a certificate must accompany the 

electronic record like computer printout, Compact Disc 

(CD), Video Compact Disc (VCD), pen drive etc., pertaining 

to which a statement is sought to be given in evidence, 

when the same is produced in evidence. All these 

safeguards are taken to ensure the source and 

authenticity, which are the two hallmarks pertaining to 

electronic record sought to be used as evidence. Electronic 

records being more susceptible to tampering, alteration, 

transposition, excision etc. without such safeguards, the 

whole trial based on proof of electronic records can lead to 

travesty of justice. It is also observed that only if the 

electronic record is duly produced in terms of Section 65B 

of the Evidence Act, the question would arise as to the 

genuineness thereof and in that situation, resort can be 

made to Section 45A opinion of examiner of electronic 

evidence. The Evidence Act does not contemplate or 
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permit the proof of an electronic record by oral evidence if 

requirements under Section 65B of the Evidence Act are 

not complied with, as the law now stands in India. 

 
13. In the case in hand, the prosecution has totally failed 

to prove the source and authenticity of obscene facebook 

post, the electronic record by resorting to the required 

procedure including production of certificate as required. 

Therefore, I am of the considered opinion that the 

prosecution has failed to establish publication/transmission 

of facebook post of informant, not to speak of the offender 

involving in production and transmission of such alleged 

picture.  

 

14. In view of the above discussion, I am of the opinion 

that the prosecution has failed to establish the case against 

the accused persons under Sec.67 of Information 

Technology Act, 2000, beyond reasonable doubt. 

Therefore, the accused person is acquitted of the offence 

under Sec. 67 of Information Technology Act, 2000, and 

set at liberty forthwith. The bail bond stands cancelled and 

the bailor is discharged from the liability.  

 
O R D E R 

15. The accused person is acquitted of the offence 

brought against him and are set at liberty forthwith.  

 
16. Seized articles (if any) be retained with lawful 

owners. 
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17. The bail bond furnished by the surety is extended for 

a period of six months.  

 Given under my hand and seal of this court on this 

28th day of March’ 2023 at Tezpur, Sonitpur, Assam. 

        

         

(Priyanka Saikia, AJS) 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 


